Class /2 Legal Studies

Family Justice Systern
CHAPTER SWAPSHOT

This chapter studies 'Pamﬂy law, -Famt‘/y courts, counsellors,
marﬂ'aﬂe and divorce. It asks how personal laws can work

with ezualf'fy and ﬁender \jusﬁce.
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Famﬂy Justice is not only abouvt private disputes. It also

protects d{'gnify, ,Safefy, ezualffy and fair access to courts.
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Fevise in this order

— nature and history of 1Camf!7/ laws
—’yena’er perspective in personal laws
**F'amﬂy Courts Act and counsellors
— marriage, void marriage and divorce

— [Revision cue . Learm'nﬂ outcome . -Famt?y law Framework



NVATURE OF FAMILY LAWS
Meam'nﬁ S
Family — laws  deal  with marriage,  dowry,  divorce,

3uard:'anshtp, adopﬁbn, maintenance, y:'-@".s, wills, inheritance

and succession.

Personal law link -

In India, religion and ﬁam:'ly laws are closely linked.
Different communities follow diflerent personal laws for

ﬁam:'ly matters.

Main examples

—’Hindu.s, Sikhs, Jains, Buddhists : Hindv law

— Myslims Follow Sharia based personal law
— Christians and Parsis : separate marridge laws
— some tribal groups follow customary laws

Exam line .-

Famﬂy laws in India are not ontform like criminal law or

yeneral cavil law.

— [Revision cve : WMCERT source - nature of -Pamﬂy laws



ANCIENT PERLOD
Source of law :-
Ancient Indian pamﬂy rules were mac'nly based on

Dharmashastras and Dharmasuvtras. These were Sansdrit

fexts on re/{?lbus and leﬂal duties.

What f'hey covered -
They gave roles for the Ilife of an ideal householder. 77)e7’

mixed re/{gt'on, law, ethics and socal duties.

Whrite these points .

—*re/{g:’ous texts 9w'ded Ieﬂa/ duties

—*Famﬂy conduct was linked with dharma

— rules were not Fully separate From morality
*househo/cf Iife was a ma)or Ffocus

Memory line -
Ancient Famf'ly law grew from rel{gfous dufy and socual

order.

— [euvision ce : MCERT source . ancient Penbd



MEDIEVAL PERIOD
Hindv law schools :-
Medieval Hindv law vsed seariti literature, Dharmashastra

and later d{gests. Two main schools became important.

Two schools

— Mitakshara : NMorth and Souvth India

—*Dayabhaya : Followed in the Benya/ region

Muslim personal law :-

Myslims Followed Shariat. It was based on the Quran

and did not sharply separate law, morals and customs.

Mughal period point -
Hindus and Moslims /9'7317 followed  their own local

customs and persoral laws in Family matters.

— Revision cwe : MCERT source . medieval penbd



BRITLSH IaDIA
Warren Hasf:'nﬁs plan -

Ln /772, Warren Ha.sh'nys introduced  uniform criminal

law. But personal law matters stayed tied  to religiovs

texts.

Personal law rule

— Quranic law applied to Muslims

— Shastras apph'ed to Hindus

—*pandff's and Moyslim Jurists aduised courts
——)\judyes later :'nferpref‘ed personal law

Development :-

Anylo- Hindv and Anﬂlo‘- Islamic personal laws deueloped

f'hrouyh repormsl law commissions and case law.

Exam anyle i~
British  rule made criminal  law more  uniform but Kept

personal law co:-nmunify based.

— fevision cve . MCERT source . British India



POST-TNDEPENDENMCE FAMILY LAW
Uniform il code debate -
After Independence, efforts were made to create a unitorm

#am:YV law. Article 99 mentions a oniform cvil code as a

directive yoal.

Hindu Code laws :-

Ln /‘75"5‘—5"6, Parliament codified mQjor Hindu -pamt'ly law

Sukgjecfs fhrouyh four central laws.

Four laws :

— Hindu /Marn'&'ﬂe Act, Vio B

— Hindv Succession Act, /756
— Hindu /Mt'norh‘y and Guard{anship Ad’, /956

*’H:’ncfu Adopﬁ'ons and Maintenance Acf’, /956

Balance point -
India «ept different community laws while reforming  some

parts f‘hm.uyh statutes.

— [fevision e : NMCERT source : post-Independence law



HUMANn RIGHTS ANMD GENDER
Constitutional values -
The Preamble speaks of Justice,  liberty, ezualffy and

d{gm'fy. Articles /9 and /5 support ezua/ treatment and

bar discrimination.

Religion freedom issve -

Articles 25~ and 26 protect religiov s Freedom. Communities
may argue that Family-law reform interferes with religiovs
atFairs.

Contlict to remember

‘*ﬁender ezualﬁ‘y asks For reform

— religiovs freedom protects practices

— courts and lawmakers must balance both
—*yencfer \jusﬁ'ce remains a v(ey concern

Exam line -
I'am:'/y law reform s difheculf becavse personal laws sit

between ezualﬂy and re/{gfous Freedom.

— [evision cve . MNCERT source ﬂender eguality



GENMDER INEQUALITY EXAMPLES
Hindv law examples .-

The WNCERT chapter Ilists areas where ﬁender ezuﬂy s  still

incomplete even after codification and reform.

Examples to write

e di%renf marmhyeab/e ages

— different succession routes

— mother's yuardian.sh:}: role was limited
— mother's adopﬁ'on role was limited

Practical challenﬁe =
/Many people do not Know the rules on marn’aﬂe age,

dowry, divorce grounds, bigamy and polygamy.

AnSwer anﬁle J-

Leyal reform and leyal Awareness must worK f'oyefher for

yender ezuify.

— fevision e : NMCERT source : Hindv law examples



ISLAMIC DIVORCE FORMS

Talaz~e-;4hsan -
This (s treated as the most ideal way of d:'ssolwby a

marn]aye under Moslim law.

Talaz—e-Hasan i~

Talaz 3 pronounced once a month over three months., LE
cohabirtation is not re.fumed, divorce becomes Hnal atter the

third outterance.

Talaz- e-Biddat :-

ILnstant triple tala allowed a husband to divorce b
P 9 Y

.myfny f'alaz three times. Lt S now 17/6901 and void.

Current law point -

— instant triple f—alaz may  be electronic

— new law makes it punishable

— Ahsan and Hasan remain valid forms

— [fevision cve . WNMCERT source . Lslamic divorce +orms



FAMILY COURTS ACT, /959
Purpose .-

The Act created special -Fama'ly courts For matrimonial and
Family-law  disputes. It  deals  with

procedure, not
svbstantive personal law.
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— reduce Pormah'fy n h'f'{'gah'on
— speed up Justice deh'very
— support conciliation and settlement

— shift 'Pamfly matters to spewual courts

Population rule :-

State governments must set up Pamf77 courts in cties and

towns with population above one million.

— [fevision cve : NMCEKRT source - Famﬁy Courts Act



FAMILY CcOURT JURLSDICTION
What ﬁamily courts handle :-

Family courts  hear disputes connected  with marriage,

matrimonial status, properfy, maintenance and children.

Lmportant matters

= nullity of marn'aﬂe

— restitution of conjugal rights

-*\judiu'al separation

—‘t/a/f'dffy of marn’aye and matrimonial status
—*properfy d:'spufes between spouses

— maintenance, cusi'ody and access

Short difference -

Judicial  separation suspends marital rights. Divorce ends

the marrf'aye- tie.

— [evision e . MNMCERT source ! Famt?y court \jurfsd{cﬁ'on



STATUTES UAMDER FAMILY COURTS
/Marrmﬂe and divorce laws :-

Several perSonal-law statutes come before

dependc}aﬁ on the parties and the dispute.

Key statutes .

— Hindu Marriage Act, /7%

— Special /Marn'aﬂe Act, /759

— Dissolution of Muslim Marnhye Act, /737
— Indian Divorce Act, /567

— Parsi Marriage and Divorce Act, /736

— Indian Christian Marriage Act, /872

Maintenance and protection

— Muslim Women Protection Acts

— Hindu Adopﬁ'on and Maintenance Act

— Domestic Violence Act; 200$~

— [fevision cve . NMCERT Source . Statutes Iist

-pamfly

courts



WOMEN AND FAMILY COURTS

Women's movement role .-

Women's grovps sfronyly 5upporf'ed special  courts for
pamily matters. They wanted faster and more accessible

procedures for women.

/tyea.Sc)n -por demand P

Lssves such as wviolence aﬂainsi' women, wite murder‘,
ma:}nf'enance, cusfody and resfo’ence r{ghts needed a more

sensitive forvm.

Famﬂy courts were expected to

— be less Formal

— be more accessible to women

—*depend more on counsellors

— support neyoﬂah’on and settlement

Exarm line :-

Gender Justice was a ma@yor reason behind the demand +or

ﬁamﬂy courts.

— [evision cue - NMCERT source - women and Famﬂy courts



DURGA BAL DESHMUKH POZaT
Historical f‘r{iger s-
The need For Pamily courts was Sfronﬁly stressed by late

Smt Dwfga Bar Deshmuxh after her /93 visit to China.

Consultations :-

She discussed the idea with Justice M. C. Chagla, Justice

P. B. erjendrayado(ar and  Prime  Minister Jawaharlal
Mehru.

Core demand -

—*speedy settlerment of -pamfly df.fpuf'es

— non-adversarial method

— concliation instead of pure contest

— forum Focwsed on marriage and Family atfairs

/Memory lire :-

Famﬂy courts were :}fnaﬁined as Seﬁlemenf’cenfred courts,

not only \judymEnf'—-cenf'red courts.

— [evision e : NMCERT source ! Durga Bai Deshmu«h



LAWYERS AND COUNSELLORS

Special Feature -

The Famﬂy Courts Act restricts the vsval role of lawyers

and ﬂfues more space to counsellors.

Why counsellors matter .-

Family disputes often need communication, settlement and

emotional support. Counsellors help parties explore amicable

solutions.

Adversarial sy stem

—*\jua{ge acts as nevtral arbiter

— lawyers present opposing cases

— decision is based on merits of rival caims

f:amily court shif+ :-
Famﬂy courts f'ry fo mowve From contest to

where i+ is fair and sate.

— [evision cve . NMCERT source !awyers and counsellors

settlement



LIMITS OF COUNSELLINMG
Practice problem -

Ln practice, counsellors are not always :hfeyrafed well  into

-Fam:'ly court work. Their role may remain Superﬁ;'cfal.

Problems listed in NMCERT -

— limited role at pre/:'mc'nary sfaye

— not enouyh vse durfnﬁ actval trial

—*\)'uc{ges and Iawyers may lacK orientation

— states o’fﬁper on appointment and i'ra:'m'nﬁ

—*Zuah'ﬁcaﬁ'ons and remuneration vary

Exam point :-
The idea of counsellors s strong, but implementation

differs widely across states.

— [euvision e . NMCERT source - counsellor 9aps



COUNVSELLORS ANMD GEMDER JUSTICE
Gender Sen:ﬁ‘fuﬂy s-
Women yroups afgue that counsellors must be trained in

9ender .Sen.s’fﬁ'w?y. A  neuvtral stand may {?nore unezual

power between Spouses.

Kisk in reconciliation :-

Counsellors may pressure women to return fto unsaﬁé homes

in the name of pre_{erw'nﬂ the »Camily.

Lmportant concerns

—>ph7/.${cal _s'avcefy should not be {gnored

— eCONOMIC r{ghfs matter in settlement

— maintenance daims must not be weackened
—»Pami/y preservation s not yender Justice

Best answer line :-
Famf'ly settlement s vsetul on/y when it respects d{gnfi‘y,
Saﬁefy and ezualﬁ‘y.

— [evision e . MCERT source yender \ju.shr'ce concerns



MARRLAGE - MEANING
Social union -
/Vfarn'aﬂe is a socal union between a man and a woman.

It creates Kinship and moutval r{ghf’: between spouses.

Leyal union .-

/Marnhﬂe also creates leyai conSezuenceS. Parties ﬁef the

status of husband and wite and children ﬂafn leyc’ﬁm&cy.

Leyal conseguences

— status of husband and wite

—*leﬁfh}nacy of children born atter marﬂ}a‘ge
— maintenance r{ghfs

— inheritance r{ghf’.s

—Joint property and companionship r{ghfs

/Memory line .-

Marrmye /s both a socal relationship and a Ieyal s.fafus.

— [evision cve . MNMCERT source - marriage  meaning
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TYPES OF MARRLAGE ..
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/Monoyamy J-
/Monc)ﬁamy means one woman and one man are married

to each other. Most marriayes follow this Form.

Polygarmy forms -
Polyyyny means mvultiple wives. Polyandry means multiple

hvsbands. These forms appeared for socal reasons in

some Societies.

Endoyamy and exogamy -
Endogamy  means  marriage  within one's  own  group.
Exoyamy rezw'res marri&rye ovtside a tribe, clan, ﬁ'am:'ly or

other social vnit.

— [fevision ce : NMCERT source types of marrfaﬁe



VALID MARRLAGE COAMDITIONS

Condition / monogamy ;-

andu.s, Parsis and Christians yeneraﬂy rezufre mon03am7.

A First marﬂ'aye must end be-pore a later marn'aye.

Condition 2 - ceremony  :-

Some communities need cu.sf'Omary or nel{gious ceremonies.

Moslim law mainly rezw'res offer and acceptance.

Other conditions

—*pre.s’cn’bed marnhye age

— no prohtbff’ed relationship

— no barred blood relationship

— sound rmind at the time of marrmye

Exam line .-

A valid marriage depends on personal-law rules about

capacity, ceremony and relationship bars.

— [evision cve : MNMCERT source . valid marrt'aye conditions



COMMINITY COMPARLSONV

/-lﬁe rule .-

H’fndu, Christian and Parsi law prescriboe /¥ years for y:'rls

and 2/ vears for boys. Muslim law refers to puberty.

/Marn'aﬁe form :-

/Monoyamy s essential under Ht'ndu, Christian and Parsi

law. Muslim law permits P°/7ﬁ7’n7’ vp to four wives.

Cenemony cves

— Hindv - Saptapadi or cwstomary  rites
— Sikh : Anand Karqj. with Lavan

— Parsi : Ashirwad ceremony

— Christian : authorised person certifies
— Muslim : offer and accgptance

Do not mix -

Ceremony rules d:'-ictceq but sound mind and

restrictions are common concerns.

— [uision cue : MNMCERT source - co:-nmum'fy comparison

relationship



VOID A~D VOIDABLE WMARRLAGE

Void marria ge -

A void marn'aye K1 f'reaf'ed as no marrmﬁe. The court only

declares what already exists in law.

Voidable ma rﬂ'aﬂe i

A voidable mﬁfﬂbﬁe is wvalid until a court annuvls it Only

the ayyrfeved parfy can seek annulment.

Hindv law void 9round_<

— sapinda relationship
—» prohfbﬂ'ed relationship
“*Se;ond marrmye dun}oﬂ Spouse's Iifetime

Hindv law voidable yrounds

= t'mpofency

—*-porce or Hravd in consent

*pre—marrf'aﬂe pregnancy by another person

—*unsoundness of mind

— [evision e : WNMCERT source : wvoid and voidable marriage



MISLEIM LAW STATUS OF MARRLCAGE
Batil marrf'aye J-

Under Moslim law, a vord marn'aye is called Bati. I+ is

treated as non-existent +rom the beﬂ.«bnmy.

Void zmunds 5
= po/ya ndr7

s c0nsanyu1bf%7

-*am'nﬂy

—’po.sf'eraﬁe

Fasid marn'aye ;-

Moslim law recoym'ses :'rreyular marriaﬂe instead of wvoidable
marn’aye. A Fasid marn'aye can beEOme valid £ the defect
/s cured.

Example .-

/Marrmﬁe with a +HFh wife s irreqular. It may become

reju/ar i+ one earlier marrcbﬂe ends.

— feuvision ce : MCERT source : Muslim law marn‘aﬁe status



DIVORCE THEORLES

/Meam‘ny of divorce :-
Divorce ends the marital ounion. The status of husband

and w:'ﬁe ceases a»cf'er d:'uorce.

Faolt f'heory :-

Under Fault theory, divorce s 3ranfed becavse one party

has a recoym'.s’eo’ matrimonial favlt or offence.

Examples of favlt :

— adultery

**cruelfy

— desertion

~insanity as later favlt-based ﬁrounc/
Motval consent theory :-

Sometimes both parties cannot live foyef‘her and  neither

side s ﬁuliy at favlt. Motval consent divorce responds to

that sitvation.
— court decree s still needed

— [evision cve - MCERT source . divorce theories



ANVSWER FRAMES
Fam:'/y laws answer :-

— define personal law

— show communﬂy-baSed nature

—add Article 99 vniform il code point
— end with yender Justice chal/enye

)'amf'ly courts ansSwer -

— start with Family Courts Act, /759
—goals : less formality, speed, settlement
— add counsellor role

— mention yender—:ensﬁ’ﬁ/ffy concern

/V’arrmye ansSwer -

— define socal and Ieﬁga! union
— write conditions of valid marrthﬁe
— explain vord and voidable difference

— [Revision cue s [Revision cue . AnSwer Fames



FAST ReEVISION SHEET

One-line answers :-

—>1Eam:'/7f laws cover personal matters

— Article 99 is a directive principle
—*Famfly Courts Act was enacted in /959
—Hcamﬂy courts reduce porma/ffy

— counsellors need ﬂender-sensiﬁ've fra:’mhﬂ
qﬁamily preservation s not ﬂender Justice
—*marﬂhﬂe IS both socal and /eyal union
— void marnbye /s no marn'aye

— voidable marﬂ'aﬁe needs court annuvlment
— mutval consent divorce needs court decree

Common mistakes :-

—do not call all 'paml'/y law vniform
—do not mix separation with divorce
—do  not {gnore access—-f'o—\)'ush'ce on:’c
—do not write settlement as always fair

— [Ruision cue : Last revision : +ull chapter map



